
IN THE 
UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 

UNITED STATES OF AMERICA CASE NO: 1:17-cr-0021-TWP-DML 
Plaintiff, 

 
v.  
 
CRAIG NICHOLS, 

Defendant. 
 

DEFENDANT’S PRE-SENTENCE MEMORANDUM 
 

I. INTRODUCTION 
 

               This Memorandum is intended to supplement the previous submissions by the Defense. 

To a large extent, the content of those objections has been incorporated into and memorialized in 

the Pre-Sentence Investigation Report (“PSIR”) filed by the United States Probation Department 

on November 29, 2018, and the Supplemental Addendum filed January 15, 2018. This document 

summarizes and re-emphasizes the arguments. Because some new evidence has been obtained 

since the previous filings by the Defense, this memo also discusses the significance of that 

evidence as it pertains to the issues before the Court.  

               Finally, the Defense objects to the Government not filing objections to the Pre-Sentence 

Investigation until one (1) week ago. This was a gross and improper failure to comply with S.D. 

Ind. L. Cr. R. 13-1 (e) (“Within 14 days following disclosure of the presentence report, unless 

the court determines otherwise, all counsel must file in writing with the probation officer and 

serve on each other all objections they may have to any material information, sentencing 

guideline classifications, sentencing guidelines calculations, and policy statements contained in 

or omitted from the report”) (emphasis added). The Defense maintains that these ill-timed 
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objections should be deemed waived. The following chronology of events illustrates why the 

Court should consider this dilatory behavior as it reflects upon the requirements of the Local 

Rules, as well as its impact on the timing of these submissions and the ability of the parties, and 

the Court, to give adequate consideration to these important issues. 

               The Probation Department filed its draft report on November 2, 2018 and gave the 

parties two (2) weeks, as provided for in the Rule, to comment or file objections. The Defense 

duly filed its Objections with the Probation Department, as directed, on November 16, 2018. The 

Government did not. Instead, the Government moved to continue the sentencing hearing (Dkt. 

42), but did not provide any objections to Probation. The Court’s Order granting the continuance 

(Dkt. (47) specifically advised the parties that no further continuances would be granted. The 

parties were on notice that this case would proceed to sentencing on January 22, 2019.  

               Almost two weeks passed, and then the Probation Officer filed her final report on 

November 29, 2018 (Dkt. 51) with the Court. It notes, at page 35, the objection that the Defense 

preserved (and which is the first substantive item discussed herein), and it also stated that “As of 

November 26, 2018, no objections have been received from the government”.  

               The November 29, 2018 report concluded, at page 8, that the “loss” sustained was 

$184,442.00 and noted, at page 39, that if the Defense objection to the amount of loss sustained 

by the Muncie Sanitary District was resolved at sentencing in favor of the Defense, the correct 

loss amount would be $99,500.  

               December and early January passed without comment from the Government. The 

Defense relied upon the fact that the November 29, 2018 report framed only two issues for 

determination at sentencing--the correct amount of loss sustained by the Muncie Sanitary District 
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(the objection the Defense preserved), and the question whether or not this case qualified for a 

two (2) point enhancement for “Sophisticated Means”. Both parties had made submissions to 

Probation on that latter point and the Probation Officer had determined that the case did not 

involve Sophisticated Means, so she did not include those two points in her calculations. 

However, the parties in the Plea Agreement had specifically agreed to dispute that point at 

sentencing, so the Defense believed that notwithstanding the finding by the Probation Officer 

that the Defendant’s conduct did not rise to the level of Sophisticated Means, the issue was 

nevertheless still in play at sentencing. 

               Then, on January 10, 2019, fifty three (53) days after objections were due (and 

twelve days before sentencing), the Government, by a long email to the Probation Officer, 

offered its objections. The lack of timeliness is material, because the Government, in its email of 

objections, seeks to reverse or overturn two (2) determinations by Probation and add another 

$85,950 to the loss calculation.  By these dilatory objections, the Government seeks to hold the 

Defendant accountable for demolitions done for a private entity whose owners have both told the 

FBI that the prices they were charged were fair, and which involved no bid manipulation or 

conflict of interest (the so-called “Dannar” demolitions); and, is the Defendant entitled to credit 

against loss for his costs for four (4) demolitions the Defendant did for the City of Muncie, but 

which he admits were done without following proper bid processes and that he then tried to 

cover up that fact (what the Government refers to as the “sham demolitions”).  

               This Court should deem those two objections by the Government waived. Although a 

delay of a few days or even a week beyond the due date for objections might be understandable, 

almost two (2) months is inexcusable. It has compressed, without justification, the work that has 
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needed to be done by the Court, the Probation Department, and the Defense. None of this was 

necessary. The Court, Probation, and the parties operate on a schedule that provides for the 

orderly discussion and examination of the issues and the evidence. The Local Rules stipulate 

what that timetable is. Simply ignoring rules like happened here should have consequences and 

is a good way to serve notice on the Government that the Court does not tolerate such disregard 

for its processes and rules. The Government has disrupted that order here. The issues were 

framed in the November 29, 2018 Pre-Sentence Investigation, and the Government should be 

held accountable for failing to object in a timely manner as directed by the Rule.. 

               This Memorandum is organized in three (parts). Part II contains further discussion of 

the two issues properly preserved--the determination of the proper measure of loss to the Muncie 

Sanitary District, and the issue of Sophisticated Means. Part III contains further discussion of the 

two issues that were decided against the Government in the November 29 PSIR but which it 

seeks to re-open now. Despite the belief of the Defense that these issues have been waived, the 

defense cannot ignore them since the Government now seeks to re-introduce them into the case. 

Part IV contains a summary of the Defense loss calculation for purposes of the Guidelines. Part 

V contains a discussion of the Defendant’s gambling addiction, and how that issue may relate to 

sentencing. 

               In sum, the Defendant did a number of things wrong and unlawfully, as was readily 

conceded in his Acceptance of Responsibility memo provided to the Probation Department. But 

not everything the Government contends is related conduct was criminal (e.g., the Dannar 

demolitions--see Section III), yet the United States seek to charge him with “loss” for that. And 

in other instances, the scale of loss the Government alleges is simply wrong. Stated differently, 
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because the Defendant did some things wrong or unlawfully doesn’t mean everything he did was 

wrong or unlawful. 

 

                        II.  OBJECTIONS AND ISSUES THAT WERE PRESERVED 

 
                                           1. The Government overstates the loss 

to the Muncie Sanitary District 
 
 

The table at Paragraph 27 of the November 29 PSIR indicates a $107,592.00 loss 

resulting from the asbestos inspection and remediation work performed by Capitol Consulting 

and Management Corp. (“CCPM”) for the Muncie Sanitary District (“MSD”).  According to the 

table, this loss amount is net of $79,408.00 paid by the Defendant to subcontractors, but nothing 

else. 

The issue of the asbestos work was extensively discussed in Defendant’s Acceptance of 

Responsibility memorandum submitted to the Probation Department, which was re-stated in the 

Report at Paragraphs 36-37, 52-59, and 87-90.  In the interest of brevity, that detail will not be 

repeated here. 

An open issue in prior submissions was whether or not the Government agreed with the 

Defense argument that MSD was and is a separate and independent political subdivision. The 

Government has now informed the Defense it does not contest this proposition. This distinction 

is important in this case because, under state law, the Defendant was required to file conflict of 

interest disclosures for any entity from which he received income and which did business with 

the governmental entity that was his “immediate” employer.  See, I.C. 35-44.1-1-4. Capitol 

Consulting and Property Management (“CCPM”) was the entity that contracted with the Muncie 
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Sanitary District for asbestos inspection and, where applicable, abatement. The Defendant did 

not timely file a conflict of interest disclosure for CCPM.  That meant that when CCPM did 

business with his employer the City of Muncie (as happened here and for which the Defendant 

has accepted responsibility) the Defendant did so in violation of state conflict of interest 

disclosure law, which in turn was an element of his fraudulent conduct toward the City of 

Muncie. 

However, when CCPM did business with the Muncie Sanitary District, the Defendant had 

no conflict of interest under state law because MSD was an independent political entity and not 

his employer.  Therefore, the question of whether or not CCPM’s transactions with MSD were, 

or were not, fraudulent is subject to an ordinary analysis of the nature and extent of his conduct 

at issue like any ordinary case in which no governmental employment issue affects that analysis.  

It is undisputed that MSD was engaged in 2015 through 2017 in a large scale program to 

demolish houses in order to acquire real estate to use that space to comply with the federally 

mandated recertification of the levee along White River.  And it is undisputed that state and 

federal environmental law required that MSD have those properties inspected for the presence of 

asbestos and, where it was found, abate the problem by the proper removal of it. 

It is also undisputed that the District contracted with CCPM to provide the required 

asbestos inspection and remediation work and that officials of the District knew that the 

Defendant was associated with CCPM. According to her FBI interview summary, virtually all of 

the communications to identify what properties needed inspection were directed from MSD 

Administrator Nikki Grigsby to Mr. Nichols. The fact Mr. Nichols was associated with CCPM 

was not, in the opinion of Sanitary District officials, a bar to doing business with an entity with 
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which he was associated because the Defendant was not an employee. He was therefore not 

barred from work by internal District conflict of interest rules or state law. 

It is undisputed that CCPM subcontracted the asbestos inspection and abatement work to 

a properly licensed asbestos remediation contractor, Air Management Techniques (“AMT”).  It is 

also undisputed that AMT performed the required inspections and abatements in accordance with 

the law, furnishing to CCPM (who in turn forwarded it to the District) the required 

documentation of inspection, testing, and abatement as required.  This information was also filed 

with the Indiana Department of Environmental Management, as required. 

To sum up, nothing about the asbestos inspection and remediation work contracted for 

between CCPM and the Sanitary District, up to this point, was fraudulent.  The inspections and, 

where applicable, the abatements, were by the book. However, what was fraudulent was that in 

the course of the billings for the asbestos work that was being done, the Defendant “padded” 

CCPM’s bills with charges for work that was not done.  This was a simple and far from 

complicated form of fraud. This occurred in two ways.  First, the Defendant on five occasions 

billed an extra $1,050 for “inspection” of a different address, but where there was just one 

structure. This occurred where some buildings had been subdivided into apartments with 

separate mailing addresses, but all within one building.  Also, the Defendant billed the Sanitary 

District a flat fee for abatement work at sixteen properties where no abatement was performed. 

According to the defense accounting, the sum of charges paid by the District for these fraudulent 

charges was $22,600 (See Chart, Def.’s Ex. 1).   The United States may disagree with this total. 1

1 The fact these practices were fraudulent is not in dispute.  It appears the parties disagree about the proper 
total attributable to them. The Superseding Indictment, at Paragraph 25, alleges $16,800 in false billings 
for duplicative inspections.  The defense calculated the loss at $5,250 for 5 properties, a variance of 
$11,500.  Those addresses are identified on Exhibit 1. It is not known what additional addresses or 
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Whatever the Court decides is the correct total for these false billings, that amount is properly 

charged to the Defendant as a loss. 

These false billings represent work that simply wasn’t done, and the “scheme” was 

correspondingly simple.  It amounted to no more than padding bills for work that wasn’t done. 

However, the vast majority of asbestos inspection and remediation work for which the Defendant 

billed the District was work that was actually done; was necessary; and was done properly by a 

licensed asbestos remediation contractor.  Stated differently, simply because the Defendant 

submitted some bills that were fraudulent doesn’t make all bills, or all work the Defendant did, 

fraudulent. 

The Government’s theory seems to be that even if nothing was wrong with the additional 

asbestos work, the United States believes the Defendant’s billings were “inflated”. Whether or 

not a contractor’s profit margin, standing alone, can ever constitute fraud, is questionable as a 

general proposition. In this case, however, the best measure of whether or not the Defendant’s 

billings were out of line is determinable by what the District had to pay for the same services 

once it stopped doing business with CCPM and returned to the marketplace to find another 

vendor of asbestos inspection and remediation services.  According to FBI investigative memos, 

the evidence is undisputed that Nikki Grigsby told the FBI that she thought CCPM’s charges 

were not out of line because after she stopped doing business with the Defendant, she had to pay 

more to the new contractor than she paid CCPM. 

Newly discovered evidence first produced by the government this week corroborates Ms. 

properties the United States maintains accounts for the variance.  The indictment also alleges $19,450 in 
billings for abatement where no abatement was performed.  The defense calculation is marginally lower: 
$17,350. Again, the precise reason there is this variance is not known at present. 
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Grigsby’s statement to the FBI and documents that MSD had to pay more after it switched from 

CCPM. The point simply is that if this work was all done as represented on the bills; was done 

by a licensed asbestos remediation contractor and properly documented to IDEM; then if 

CCPM’s charges were less than the subsequent costs of employing other contractors, the 

Government’s position that everything CCPM did for MSD was a fraud is simply wrong. 

            Here’s what the new evidence shows. The FBI interviewed a witness, Robin Cundiff, 

who is a Senior Consultant for Metric Environmental in Indianapolis. Ms. Cundiff told the agents 

that “Most of the work for MSD involved coordinating asbestos inspections related to 

demolitions MSD was sponsoring”, and that “Metric billed MSD approximately 10 hours of 

work for a typical bid package”. The investigative memo does not indicate Metric’s hourly rate. 

But Metric did not do the work itself; its service was to find contractors to do the inspections, 

and then find other contractors to do any remediation that was needed. Metric provided bid 

documents for the period from April, 2017 to July , 2017. Those documents are attached as 

composite Exhibit 2.  

            The Metric bid documents identify bids for asbestos inspection of 15 houses over this 

period. The average low bid was $916 per house, marginally lower than the Defendant’s charge 

of $1050 a house, and hardly a differential that suggests a fraudulent price. The bid documents 

show other contractors frequently exceeding that price. But simply averaging the prices MSD 

received from contractors to do the inspections is only part of the equation. Recall that Metric 

Senior Consultant Robin Cundiff indicated this work was primarily what Metric did for MSD, 

and it spent about ten hours on each bid package. In addition to finding bidders, once the work is 

done, asbestos inspection and remediation requires that proper forms and documents be prepared 
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and filed with IDEM. Thus, one must determine also what Metric charged to get the full picture 

and compare what MSD paid after it stopped doing business with CCPM, and whether or not, as 

Ms. Grigsby told the FBI, she subsequently had to pay more. 

            Attached as composite Exhibit 3 are records of the City Controller’s Office reflecting 

invoices from Metric submitted and paid from June through September, 2017, which provides 

ordinary lag time for work done in, for example, July, to be billed and paid by September. These 

records indicate that over this period Metric invoiced MSD a total of $20,387. Averaged over the 

15 houses in this time frame, Metric charged $1359 per house. Adding that to the average low 

bid for an inspection ($916), the average total per house is $2275, well above what CCPM 

charged. It may be that Metric provided other services that were included in those invoices, 

although they all refer to MSD demo work. Even so, assuming a modest hourly rate for an entity 

with the expertise of Metric, it is clear that their add-on, on top of the low bid for inspection, 

would exceed the Defendant’s $1050 charge. 

            Finally, and perhaps most telling of all, the Government obtained the services of a Ph.D. 

economist, Dr. Ross Brater, to study what the average cost of demolitions done by the City were 

over time. His report, dated December 18, 2018, has been submitted by the Government as its 

Exhibit P. The report includes a detailed methodology involving some degree of sophistication 

for Dr. Brater to arrive at his conclusions. If the Government has at its disposal someone like Dr. 

Brater to study and opine on demolition costs, why then was he not asked to similarly examine 

the question of comparative costs experienced by MSD for asbestos inspection by CCPM, and 

then by subsequent contractors? Or maybe he did, and the Government did not like the result. 

Regardless, it is obvious from the foregoing analysis of the subsequent pricing and costs that the 
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asbestos work done for MSD by CCPM was at a fair price, because subsequently in the 

marketplace others charged more.  

Ms. Grigsby’s statement and the District’s experience with its new contractor 

demonstrate that when CCPM billed legitimately (i.e., for work actually done, which was the 

vast majority of billings) the prices it charged were fair.  This work was not fraudulent. As to that 

work, if there was no fraud, there cannot be any loss.  There was no undisclosed conflict, the 

prices were fair by comparison to the prices of the subsequent contractor, and the work was 

properly done, as described on the invoices. 

            Consequently, the Defendant objects to the table in Paragraph 27 calculating net 

loss/restitution for “Asbestos” at $107,592.00.  As the Defendant understands this number, it 

includes the billings that were fraudulent, which the defense calculates at $22,600. Those 

certainly are a “Loss” for purposes of this case. Subtracting that amount from $107,592 equals 

$84,992, which would represent revenue to CCPM net of its subcontractor costs and the false 

billings.  Out of this amount, CCPM would have had legitimate business expenses like employee 

wages, FICA and income taxes, etc.  

            The defense believes the “Loss” number for “Asbestos” equals the $22,600 (or whatever 

adjusted number is determined after the parties investigate the variance between their respective 

calculations.  See footnote 1) in false billings.  The additional $84,992 was not earned through 

fraud and should be subtracted from the loss calculation.  Nothing about it was fraudulent.  

2. Sophisticated Means 

            At pages 7-8 of the Probation Department’s January 15, 2019 Addendum, the Probation 

Officer attached and incorporated the Defense’s written position statement detailing why this 
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case does not qualify for this 2 point enhancement. Consequently, in the interest of brevity, that 

text is simply incorporated by reference here and not repeated. The Probation Officer indicated at 

page 7 of the Addendum, this was the position she adopted. The Probation Officer got it right. 

            That argument by the Defense that is incorporated byreference, however, refers to 

exhibits that are not of record. For example, it declares that “in his dealings with MSD, email 

records show it was known to Ms. Grigsby that Mr. Nichols was the primary contact and 

facilitator when she needed properties inspected for asbestos.” A representative sample of some 

of those emails is attached as Exhibit 4. It also states that another act of revealing his association 

with CCPM was the fact he signed the bank signature card. That is attached as Exhibit 5. 

Similarly, it states that when CCPM bought a vehicle, the Defendant signed all the BMV 

documents in his own name. Those are attached as Exhibit 6. 

The commentary to this provision indicates that “‘sophisticated means’ means especially 

complex or especially intricate offense conduct pertaining to the execution or concealment of an 

offense”.  Guidelines, Commentary, note 9(B)(emphasis added).  Any scheme necessarily 

employs some complexity or intricacy.  The use of the adjective “especially” demonstrates the 

Sentencing Commission’s intent that in order to qualify for this enhancement, the conduct at 

issue must be something special. “Especially” is a word of common usage, defined as as 

adjective “used as an intensive”. Merriam-Webster On-Line Dictionary (last visited January 10, 

2019).  

              The Government likes to refer to CCPM as a “fictitious” corporation, but the evidence 

doesn’t support any such dramatic statement.In fact, it supports just the opposite conclusion. 

What was stated in the Defendant’s initial submission on this point bears repeating: 
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             “CCPM, as a subchapter C corporation, was a fully functional corporation, not a shell. It 

had employees that inspected and prepared houses for the demolition and asbestos 

subcontractors; it paid quarterly taxes for these employees; it filed its own tax returns and paid its 

own taxes. It reported income disbursed to Mr. Nichols, and he paid taxes on his withdrawals. 

CCPM kept books and records. It entered into contracts for work that was actual work required 

and requested by the municipal entities, and it paid for subcontractors, insurance, and 

miscellaneous ordinary costs. The commentary indicates the use of shell corporations is one 

indicia of sophisticated means. Here, CCPM was no shell. It was not a phony corporation created 

only to shuttle money or act as a pass-through, and nothing else, for financial transactions or to 

try to hide or disguise them.  Here, the government overreaches by suggesting CCPM’s activities 

demonstrate the requisite degree of “especially complex” or “especially intricate” offense 

conduct. Nothing was complex or intricate about the offense conduct involving CCPM--it was a 

simple scheme to obtain work by failing to disclose a conflict of interest, or to falsely claim that 

asbestos abatement work was done that wasn’t, or to duplicate bill for some inspections.” 

              The Probation Officer properly concluded that the Sophisticated Means enhancement 

does not apply here. 

  

 III. ISSUES THAT THE GOVERNMENT 

FAILED TO PRESERVE 

                                                    1. The Dannar Demolitions 

               The Defense previously submitted its position regarding this part of the case, and the 

Probation Department incorporated that explanation at page 12 of the November 29, 2018 PSIR, 
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and then again, in part, at page 4 (or denominated as page 43 at the bottom of the page) of the 

recent January 15, 2019 Addendum. The Probation Officer concluded that these items should not 

be counted toward the “Loss” calculation. Her determination was correct. These were 

demolitions for a private entity at fair prices which, because this wasn’t public work, did not 

require bids be obtained nor did the Defendant have a conflict of interest because he was doing 

business with a private entity. 

               Since those submissions, the defense has received the statement of Mark Peters, who 

was referred to in those submissions as one of the owners of the area where houses were 

demolished by CCPM, and who had expressed the opinion that he believed the prices he paid 

were fair. The previous Defense submissions quoted the statements of Gary Dannar, who was 

Peters’ partner, to the effect that he also believed the prices charged were fair. The Government 

has submitted their statements as Exhibits Q and R, so the defense will forego that submission. 

               To recap, Dannar and Peters are two businessmen who have developed an industrial 

site on Muncie’s east side. The site is known as “Kitselman Pure Energy Park”, and Dannar and 

Peters formed a limited liability company known as KPEP LLC.  In order to proceed with the 

development, it was necessary to first acquire and demolish 15 homes that sat on the east side of 

the development. KPEP’s attorney negotiated with the City to partner with KPEP for the 

demolitions. An agreement was reached that the City would pay for 8 houses to be demolished, 

and KPEP would pay for 7. The Defendant, doing business as CCPM, was not required to submit 

competitive bids to KPEP because work for a private entity like KPEP was not “public work”. 

See, I.C. 36-1-12-2. Mr. Nichols submitted a price of $74,950 to Mr. Peters and Mr. Dannar. 

This was an average price of approximately $10,707.00. According to the FBI interview report 
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of Mr. Peters, he asked associates in South Carolina [where he resided at the time] what a 

demolition should cost, and was told approximately $10,000. He thus considered the price 

quoted to him by the Defendant to be “in line.” He also told the agents that aside from an 

unrelated matter, he was not pressured by anyone to use any specific contractor. In other words, 

if he thought the Defendant’s price was unfair, he could reject it and choose someone else. Both 

Dannar and Peters told the FBI that they believed they were charged a fair price. Moreover, their 

opinion is corroborated by the work of the Government’s expert, Dr Brater, who opined that an 

average Muncie demolition, if competitively bid, would be expected to cost between 

approximately $8800 and $9200. Dr. Brater did not adjust his opinions for the fact that there was 

no requirement that these demolitions, which weren’t public work, were required to be 

competitively bid. Moreover, the variance between the Brater opinion and the actual per house 

amount charged by the Defendant is marginal. But most importantly, these two sophisticated 

businessmen did some checking and concluded they were being charged a fair price. The 

Government is attempting to create the illusion of criminal activity in this part of the case where 

none exists. The Probation Officer properly concluded this private work was not fraudulent. 

.  

                           2. The four demolitions by Advanced Walls and Ceilings 

               In the Defendant’s previous submission to the Probation Department, this topic was 

extensively discussed and incorporated by the Probation Officer into her November 29, 2018 

report at pp. 10-12, paragraphs 39-46. Those details are incorporated by reference and not 

repeated here except as necessary. In sum, Mr. Nichols demolished four (4) houses in November 

and December, 2015 at a cost of $52,500 to him, but billed the City $81,500 to do so. Mr. 
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Nichols used his company, Advanced walls and Ceilings, to do the work instead of having it bid 

out as he was required to do. Then, in February, 2016, when an article in the Muncie StarPress 

pointed out that the first set of invoices he submitted had incorrect addresses, the fact he had not 

followed any bidding process came to light and he engaged a confederate to create false quotes 

to submit to the Board of Works to make it appear he had obtained bids. Mr. Nichols has 

admitted responsibility for these acts of fraud. The sole remaining question is whether or not he 

is entitled to receive credit for the fair market value of services rendered to the victim before 

detection pursuant to United States Sentencing Guideline Sec. 2B1.1, comment note (3)(E)(i). 

The commentary is written in mandatory terms “The defendant shall receive credit…”. 

                The Government repeatedly argues and has taken the position that the demolitions 

were a sham, that Mr. Nichols had no authority to do any such work, and no intention of ever 

doing the work. This extreme position is directly at odds with the Government’s simultaneous 

argument that Mr. Nichols acted in a sophisticated way when he committed the acts for which he 

was charged--so sophisticated that in the Government’s view, his sentence should be enhanced. 

This is so because, as the Government asserts, and to an extent the defense does not deny, during 

this time frame (the summer of 2015) Mr. Nichols and Advanced Walls were under routine 

scrutiny by the newspaper and private citizens interested in monitoring how much, and what kind 

of, business AWC was doing with the City. Public records requests for AWC work were routine, 

as part of the Government’s argument mentions or relies upon. And, as the Government asserts 

and the defense does not deny, the degree of this scrutiny was one reason why in July, 2015 

Cindy Burke created CCPM showing herself on corporate registration documents as the 

incorporator.  
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               Every invoice that Muncie pays is posted to the Internet within a week. So any 

demolitions AWC would bill for would become public knowledge almost immediately, and 

would list the address on the demolition invoice, which would be a simple thing to check. 

Against this backdrop, the Government suggests the Defendant boldly intended to bill for work 

that was not authorized and that he never intended to do. Given the public nature of Muncie’s 

billings/payments system, this is quite simply a preposterous proposition and totally inconsistent 

with the “other” picture of Mr. Nichols the United States wants this Court to accept. This 

“scheme” makes no sense. It is obvious that, if true, it would be discovered. 

               The principal debate between the parties is were these demolitions, as the Government 

claims, a “sham” from the start, or was the Defendant authorized to demolish the houses he did 

demolish, but simply took advantage of the situation to convert that opportunity to his own 

benefit. Defendant’s submissions have indicated that Mr. Nichols would testify that the Mayor 

told him to take the four houses down, but that he didn’t follow the rules he was supposed to 

follow, then tried to cover that up. Those submissions have also indicated that the Mayor would 

testify to support that proposition. Since the parties elected to proceed by proffer and not live 

testimony, a declaration pursuant to 28 U.S.C 1746 was obtained from Mayor Dennis Tyler and 

is attached as Exhibit 7. In sum. The Mayor indicates that in the summer and early fall of 2015 

he received complaints from citizens and his Fire Department about the condition of four houses, 

some damaged by fire, etc. Mayor Tyler indicates he directed Mr. Nichols, as Building 

Commissioner, to have the structures demolished, and that he believes he authorized it be paid 

for out of his discretionary pool of EDIT funds. He also indicates that he expected Mr. Nichols 

obtain bids and have the demolitions done pursuant to applicable policies and procedures. 
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Accounting records from the Controller’s Office, attached as Exhibit 8, corroborate that the bills 

that Mr. Nichols was submitting were being paid out of the Mayor’s EDIT account. 

             The Defendant, using subcontractors, demolished the four houses the Mayor wanted 

taken down, but he demolished them late and after an initial incorrect set of invoices had been 

submitted.. The details of those houses actually demolished were laid out on the record at a 

February 24, 2016 meeting of the Board of Works which had been called, in part, to investigate 

the allegations in the StarPress article five days earlier on February 19. The minutes of that 

meeting are attached as Exhibit 9. Beginning at page 2 the minutes contain a detailed explanation 

of the reasons why these properties needed to come down. To be sure, Mr. Nichols is 

accountable for misappropriating this work; failing to bid it out as the Mayor intended; and then 

creating false documents to attempt to make it appear he had obtained quotes. He has admitted 

these things, and that they constituted fraud. But the fact of the demolitions--that they were 

requested by the Mayor and that they were ultimately done--is also true. This was no “sham” or 

“phantom” series of demolitions, as the Government claims. 

 The Government agreed to credit Mr. Nichols with his $52,500 costs for purposes of 

restitution (See Plea Agreement, at Para. 16) but nevertheless refuses to credit him that value of 

services rendered for purposes of the loss calculation.  This credit, however, recognizes that 

services actually were provided, and under the Guidelines, that means that the Defendant should 

also receive credit against the loss calculation. The aggressiveness with which the Government 

argues that no credit should be given reveals that in part it is relying on evidence that is (and it 

should know) is demonstrably untrue. In support of its argument, the Government submitted 

objections on January 10, 2019 which the Probation Officer incorporated in her January 15, 2019 
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Addendum (Dkt. 51). On page 2, at indented paragraph 4, the Government stated: 

             4) Finally, Nichols created invoices AFTER HE WAS SEARCHED BY THE FBI  
                  (Government’s emphasis) to try to make it appear as though the bills were less  
                 inflated than they actually were. We have testimony from John Raef, Jr…. 
 
             This is a patently false statement, and the Government knows, or should, know it. 

Reading Raef’s 302, the invoice in question he was discussing was Raef’s second invoice to the 

Defendant for one of these demolitions. That invoice was produced by the Defense to the FBI as 

document AWC 074 in late April, 2016 in response to a Grand Jury subpoena. The FBI did not 

search Mr Nichols’ home and office until January, 2017--seven months later. So it’s clear that 

Raef could not have created this after the FBI search. The Government also stretches facts. For 

example, on Page 7 of the Government’s Pre-Sentence memo, reference is made to the fact that a 

citizen named Les Marsh made a public records request for all AWC invoices in early 

November, 2015. So far, so good. But the Government’s memo goes on to invent facts: “It didn’t 

take long for Les Marsh or anyone else to discover that as of the summer of 2015, there were no 

structures to demolish on the Elliott, Wolf, Elm and Proud properties.” But Marsh never said 

that. Attached as Exhibit 10 is the FBI 302 for its interview of Marsh, who simply confirmed that 

he made the request, and says nothing about any subsequent investigation, report, or that he did 

anything with the data. The Government simply made up that convenient fact. To be sure, if 

Marsh had told agents that he promptly investigated and that he discovered any problems with 

the invoices and reported that fact, the agents would have recorded that as critical information. 

Instead, the Government just made up what a witness never said. Moreover, according to Audrey 

Jones, Mr. Nichols had already told the Board of Works, in February, 2016 when her memory of 

events and dates was best, that Mr. Nichols had reported to her on October 15, 2015 (thus before 
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any Marsh request) that he had submitted invoices with incorrect addresses. See Exhibit 9, page 

3.  

              Both parties have spent much time and paper arguing over a singular point--not whether 

or not the Defendant circumvented bidding laws or created false documents to try to conceal the 

fact he didn’t--but rather simply whether or not credit against loss should be given for the 

$52,500 cost Mr. Nichols incurred to demolish the four houses that were obvious hazards to 

safety and health. The Government recognizes that the City received value--that’s why it agreed 

in the Plea Agreement that the Defendant did not have to make restitution for this amount. But it 

vigorously refuses to give him credit against loss as well. The government has failed to carry its 

burden on this issue, and the Probation Officer’s exclusion of the $52,500 from the “loss” 

calculation should be sustained.  

 

 

 

 

                                                        [Space intentionally blank] 
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                                               IV. DEFENSE SUMMARY OF LOSS 

              Based upon the foregoing arguments and analysis, the Defense maintains that the 

Defendant is accountable for loss sustained by the City of Muncie in the total amount of  

$99,450. The following chart summarizes the amounts attributable to different parts of the case. 

   

Scheme Total Billed to 
Muncie 

Total Paid to 
Subcontractors 

Gross Profit on 
Non-Fraudulent 

Work 

Loss incurred 
due to 
fraudulent work 

4 AWC Demolitions $  81,500.00 $  52,500.00  $29,000.00 

507 S. Elliott $  22,000.00 $  14,000.00  $  8,000.00 

Kitselman Pure 
Energy Park-loss to 
City of Muncie  

$  88,950.00 $  49,100.00  $39,850.00 

Asbestos  MSD $187,000.00 $  79,408.00 $84,992.00 $22,600.00 

     

TOTAL    $99,450.00 

 

 

V. GAMBLING 

When imposing a sentence, statutory law provides that the Court is to consider the nature 

and circumstances of the offense and the history and characteristics of the Defendant.  18 U.S.C. 

Sec. 3553(a)(1). The facts as outlined below demonstrate the Defendant has an addiction to 

gambling that provides an explanation (not an excuse) for his behavior. It explains why in 2015 

he crossed a line and began to do illegal things in order to make more money so that he could 
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continue to gamble.  It also explains why today he has nothing left from the proceeds of his 

offenses and related conduct.  For the reasons outlined herein, the Defendant respectfully 

requests the Court consider this factor as that may serve as a basis for a downward departure 

pursuant to USSG Sec. 5K2.13, or a mitigating circumstance that justifies a sentence at the low 

end of the appropriate Guidelines range. 

To be sure, the Sentencing Commission, (not Congress) has indicated its belief that that 

“Addiction to gambling is not a reason for a downward departure”.  USSG Sec. 5H1.4 (adopted 

November 1, 2003).  Shortly after the adoption of that stance by the Commission in 2003, 

however, the Supreme Court in 2005 in Booker determined that the Guidelines are only advisory. 

Other courts in this Circuit have noticed.  For example, in United States v. Dikiara, 50 F. Supp. 

3rd 1029 (E.D. Wis. 2014) the Defendant, a 56 year old married woman and first time offender, 

embezzled in excess of $1 million over an 11 year period as an office manager for an 

entertainment company. “Defendant gambled away virtually all of the proceeds of her crime . . .” 

Id., 50 F. Supp 3rd at 1030.  The Guidelines range was calculated to be 41-51 months, with the 

government advocating for 41 months.  The Defendant sought a below Guidelines sentence of a 

year and a day. 

District Judge Lynn Adelman imposed a sentence of 15 months.  In doing so, he 

acknowledged that USSG Sec. 5H1.4 excludes gambling addiction as grounds for a departure. 

However, citing Booker, the Court stated that “such provisions are not binding on the court in 

determining the sentence under Sec. 3553.”  Id., 50 F. Supp. at 1033, n. 1.    Judge Adelman 

noted that Ms. Dikiara, like the Defendant here, “did not act out of a desire to harm her 

employer, nor did she steal to finance a lavish lifestyle.  Virtually all the money went to the 
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casino”.  Id., 50 F. 3d at 1032.  

Here, the Report, at Paragraph 129, touches upon the issue of gambling as it relates to 

this offense.  The report notes that in 2014 the Defendant won approximately $90,000 on a single 

night in a casino.  His gambling became an addiction that required vast sums of money in excess 

of the Defendant’s legitimate income. As Paragraph 129 indicates, in 2014 the Defendant’s 

federal income tax return reflects $180,234 in gambling winnings and an equivalent amount in 

gambling losses.  The actual dollar value of Defendant’s losses was more; one may only claim 

losses on one’s taxes to the extent they offset gambling winnings.  Any excess is not deductible 

and thus not reported.  Similarly, although the Report at Paragraph 141 indicates adjusted gross 

income (“AGI”) in large amounts in tax years 2014-2016, AGI includes gambling winnings but 

is reported on the return before offsetting deductions for gambling losses are reported on 

Schedule A. 

For example, Defendant’s 2015 return listed gambling winnings at $237,359 on line 21 of 

the return.  This constituted approximately 71% of the Defendant’s AGI.  Gambling losses of 

$213,359 were reported on Defendant’s Schedule A.  Similarly, Defendant’s 2016 return lists 

gambling winnings of $105,685 on line 21 of the return.  However, these winnings are entirely 

offset by losses reported on Schedule “A”.  2015 and 2016 are the years of the Defendant’s 

illegal activities that are the subject of this indictment.  The United States, in its investigation, 

verified the Defendant’s gambling activities by obtaining casino records.  The losses on the 

returns are not in dispute.  In fact, in 2014 and 2016 the losses were greater than the amounts 

reported because losses were limited to the amount that offset winnings. As the scale of reported 

losses indicate, together with the statement of net worth in the PSIR, the Defendant, like Ms. 
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Dikiara in the Wisconsin case, has nothing left. He did not finance a lavish lifestyle or purchase 

assets that can now be sold to facilitate restitution. He gambled the money away because he had 

a serious addiction to gambling. 

In Dikiara, Judge Adelman, quoting an opinion by sentencing scholar U.S. District Judge 

Mark Bennett, analogized gambling addiction to drug addiction: “By physically hijacking the 

brain, addiction diminishes the addict’s capacity to evaluate and control his or her behaviors. 

Rather than rationally assessing the costs of their actions, addicts are prone to act impulsively, 

without accurately weighing future consequences”. Dikara, 50 F. 3d at 1032, quoting United 

States v. Hendrickson, 24 F. Supp. 3d 1166, 1174 (N.D. Iowa, 2014) (Bennett, J.). 

USSG Sec. 5K2.13 permits a sentencing court to consider a departure if the Defendant’s 

offense behavior was the result of diminished capacity.  Application note 1 defines “significantly 

diminished mental capacity” to mean the defendant has a significantly impaired ability to (A) 

understand the wrongfulness of his or her behavior comprising the offense or to exercise the 

power of reason; or (B) control behavior that the defendant knows is wrongful.  This latter 

category is a volitional impairment test, and gambling addiction is a volitional disorder.  It makes 

otherwise law abiding individuals commit crimes to support the habit. 

In Dikiara, Judge Adelman recognized that gambling is a psychological condition which 

is an addiction: “[t]he American Psychological Association has recently reclassified pathological 

gambling from an impulse control disorder to an addiction-related disorder.”  50 F. 3d at 1032, 

citing American Psychiatric Ass’n. Diagnostic and Statistical Manual of Mental Disorders 

(DSM-5) 585 (5th Ed. 2003); Ferris Jabr, How the Brain Gets Addicted to Gambling, Scientific 

American, Nov. 5, 2013).  Accordingly, Judge Adelman determined that his departure or 

24 

Case 1:17-cr-00021-TWP-DML   Document 54   Filed 01/17/19   Page 24 of 28 PageID #: 673



variance from the Guidelines range was sufficient to impose just punishment. 

             In this case, the Defense had Mr. Nichols examined by experienced forensic 

psychologist Dr. Frank Krause to determine whether or not, in Dr. Krause’s clinical opinion. Mr. 

Nichols suffered from an addiction to gambling that met the criteria in USSG Sec. 5K2.13. Dr 

Krause’s report is attached as Exhibit 11 and his CV as Exhibit 12. Dr Krause concludes: 

             In my professional opinion, based upon my examination; the details of the scale 
             of his gambling;the relevant professional literature, including most importantly 
             the diagnostic criteria found in the DSM-V ™ (2013); and the definitions and  
             explanations found in Section 5K2.13 of the U.S. Sentencing Guidelines (in particular 
             Application Note 1 (B), Mr. Nichols suffered from Diminished Capacity at the time of 
             and during the commission of the offenses for which he has been convicted. His  
             gambling addiction created a compulsion that significantly impaired his ability to 
             control behavior that he knew to be wrongful. 
  

Other courts have recognized that gambling addiction may serve as grounds for a Section 

5K2.13 “downward departure [for gambling addiction] if the offense was committed while 

suffering from a significantly reduced mental capacity which ‘contributed substantially to the 

commission of the offense’”.  United States v. Quinn, 566 Fed. App’x. 659, 670-672 (10th Cir. 

2014) citing United States v. Sadolsky, 234 F. 3d 938, 942-943 (6th Cir. 2000) (affirming 

application of USSG Sec. 5K2.13 based on gambling addiction).  In the Report, the Defendant 

told the Probation Officer he wasn’t sure if his gambling addiction was why he committed the 

instant offense (Paragraph 129). This evidences denial, a common clinical symptom of the 

pathology of addiction.  The Defendant’s tax returns tell a different story.  The scale of the 

gambling losses reported on those returns reflect a level of gambling activity out of control, in 

dollar amounts that greatly exceeded any income the Defendant and his wife were earning from 

employment. 
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Diminished capacity is an encouraged departure.  See, e.g. United States v. McBroom, 

124 F. 3d 533 (3rd Cir. 1997).  Gambling is a volitional disorder in which addiction diminishes 

one’s ability to control one’s conduct despite appreciating the wrongfulness of one’s acts.  USSG 

Sec. 5K2.13 applies, and its application is not circumscribed by the policy statement at Sec. 

5H1.4.  Quinn, 566 Fed. App’x. At 671.  More to the point, as Judge Adelman explicitly 

recognized in Diakara, in this post-Booker world, a sentencing court is not bound by the nuances 

and interplay of the various policy pronouncements in the Guidelines.  They are advisory, not 

mandatory.  A sentencing court, in considering the characteristics of the Defendant for purposes 

of 18 U.S.C. Sec. 3553(a), may consider the role that a Defendant’s gambling addiction played in 

the offense as it may relate to the Defendant’s culpable mental state, and impose a sentence 

accordingly. 

As with most addictions, the initial external social reaction is one of disapproval, if not 

scorn.  But Section 3663 explicitly instructs courts to take into consideration the specific 

characteristics of the Defendant, among other things. Such consideration implicitly suggests due 

regard should be given to the question to which the prosecution never has to provide proof or an 

answer, but which is at the core of any inquiry into factors relevant in determining a fair and 

effective sentence: Why did the defendant do this? If an addiction impairs one’s ability to control 

one’s conduct, leniency is appropriate.  The purpose of USSG Sec. 5K2.13 is to treat with some 

compassion those in whom a reduced mental capacity has contributed to the commission of a 

crime. The logic is that such individuals act with a diminished ability to conform their conduct to 

the requirements of the law, which in turn suggests a lesser degree of culpability than those who 
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commit property crimes not to feed an addiction, but rather to live more lavishly or acquire and 

amass wealth. 

The Defendant respectfully requests this Court consider and give due weight to the 

relationship of the Defendant’s gambling addiction to the commission of these offenses, and the 

related conduct.  The Defendant respectfully requests the Court consider a USSG Sec. 5K2.13 

downward departure based upon the gambling addiction; or, if not, that this factor be deemed a 

mitigating circumstance justifying a sentence in the low end of the Guidelines range. 

VI. CONCLUSION 

              The Defense believes that the proper Guidelines determination is 14 points, based upon 

the amount or degree of the loss and the other factors, or the absence of other factors, described 

by the Probation Department in the PSIR. The Plea Agreement in this case includes a joint 

recommendation by the parties that the sentence imposed be at the low end of the range as that 

range is determined by the Court. Such a sentence adequately addresses the seriousness of the 

Defendant’s conduct and provides a deterrent effect while still giving due regard to his personal 

circumstances. The Defense requests the Court impose a sentence at the law end of the range 

applicable to 14 points, and also that the Court consider a modest downward departure based 

upon USSG Sec. 5K2.13. 

Respectfully submitted this 17th day of January, 2019. 

 
DEFUR VORAN LLP 

BY: /s/  Scott E. Shockley 
Scott E. Shockley #2153-18 
400 South Walnut Street Suite 200 
Muncie, Indiana  47305 
Telephone:  (765) 288-3651 
Facsimile:   (765) 288-7068 
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E-mail: sshockley@defur.com 
 
 

CERTIFICATE OF SERVICE 
 

I certify that on this 17th day of January, 2019, I electronically filed the foregoing with                
the Clerk of the Court for the United States District Court, Southern District of Indiana,               
Indianapolis, by using the CM/ECF system. I certify that all participants in the case are               
registered CM/ECF users and that service will be accomplished by the CM/ECF system.  
 
 

 
/s/  Scott E. Shockley 
Scott E. Shockley  
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